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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamidsir an Initial Hearing on April 5 and 6,
2010 in accordance with Utah Code Sec. 59-1-502.5.

For the 2009 tax year, Property Tax Division assgske value of the centrally assessed property
of PETITIONER (“PETITIONER” or “taxpayer”) at $$$$$PETITIONER filed a timely appeal of the
assessment. Although COUNTY did not appeal thdsitin’'s assessment, it submitted a Motion for
Leave to Intervene in this appeal, which the Corsioisgranted on September 3, 2009.

PETITIONER asks the Commission to reduce the 20fl9evof its property to $$$$$. The
Division and COUNTY ask the Commission to incretigevalue of PETITIONER's property to $$$$3$.

APPLICABLE LAW

Article XIIlI, Section 2(1) of the Utah Constitutigorovides, as follows:

(1) So that each person and corporation pays antgroportion to the fair
market value of his, her, or its tangible propeatytangible property in the State
that is not exempt under the laws of the UnitedeStar under this Constitution
shall be:

() assessed at a uniform and equal rate in giopdp its fair market

value, to be ascertained as provided by law: and

(b) taxed at a uniform and equal rate.

The valuation of mining property is governed byalJtCode Ann. §859-2-201, as follows in
pertinent part:
(3) . The method for determining the fair markatue of productive mining
property is the capitalized net revenue methochgraiher valuation method the

commission believes, or the taxpayer demonstratesthe commission’s
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satisfaction, to be reasonably determinative offéiremarket value of the mining
property. The rate of capitalization applicablentmes shall be determined by
the commission, consistent with a fair rate of metexpected by an investor in
light of that industry’s current market, financiahd economic conditions. In no
event may the fair market value of the mining propde less than the fair
market value of the land, improvements, and taegi@irsonal property upon or
appurtenant to the mining property.

Utah Admin. Rule R884-24P-7 (“Rule 7”) provides #idaal guidance on the assessment of
mining properties, as follows in pertinent part:

A. Definitions
1. "Allowable costs" means those costs reasonaidyreecessarily incurred
to own and operate a productive mining property andg the minerals or
finished product to the customary or implied paihsale.
a) Allowable costs include: salaries and wagesrglayaxes, employee
benefits, workers compensation insurance, partssapglies, maintenance
and repairs, equipment rental, tools, power, fuetsities, water, freight,
engineering, drilling, sampling and assaying, aotiog and legal,
management, insurance, taxes (including severamoperty, sales/use, and
federal and state income taxes), exempt royaliieste disposal, actual or
accrued environmental cleanup, reclamation and detien, changes in
working capital (other than those caused by ina@®as decreases in product
inventory or other nontaxable items), and othercellaneous costs.
b) For purposes of the discounted cash flow metlatidwable costs shall
include expected future capital expenditures initamd to those items
outlined in A.1.a).
¢) For purposes of the capitalized net revenue odgtallowable costs shall
include straight- line depreciation of capital emgitures in addition to those
items outlined in A.1.a).
d) Allowable costs does not include interest, dimhe depreciation other
than allowed in A.l1.c), amortization, corporate iinead other than allowed
in A.1.a), or any expenses not related to the osimpror operation of the
mining property being valued.
e) To determine applicable federal and state incéaxes, straight line
depreciation, cost depletion, and amortizationldfeblised.

5. "Discount rate" means the rate that reflectsctimeent yield requirements
of investors purchasing comparable properties émtiming industry, taking into
account the industry's current and projected markeancial, and economic
conditions.

9. "Fair market value" is as defined in Section25902.
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12. "Net cash flow" for the discounted cash flowtiheel means, for each
future year, the expected product price multiplieg the expected annual
production that is anticipated to be sold or selisumed, plus related revenue
cash flows, minus allowable costs.

15. "Productive mining property" means the propefta mine that is either
actively producing or currently capable of havingomomic production.
Productive mining property includes all taxableenatsts in real property,
improvements and tangible personal property uposppurtenant to a mine that
are used for that mine in exploration, developmendgiineering, mining, crushing
or concentrating, processing, smelting, refininggucing, leaching, roasting,
other processes used in the separation or extnagtithe product from the ore or
minerals and the processing thereof, loading fgprsnt, marketing and sales,
environmental clean-up, reclamation and remediatieneral and administrative
operations, or transporting the finished productnonerals to the customary
point of sale or to the implied point of sale i ttase of self-consumed minerals.
B. Valuation

1. The discounted cash flow method is the prefemethod of valuing
productive mining properties. Under this methoe thxable value of the mine
shall be determined by:

a) discounting the future net cash flows for teenaining life of the
mine to their present value as of the lien datd; an

b) subtracting from that present value the fairketivalue, as of the
lien date, of licensed vehicles and nontaxablestem

2. The mining company shall provide to the Propérax Division an
estimate of future cash flows for the remaining ldf the mine. These future
cash flows shall be prepared on a constant ordakdr basis and shall be based
on factors including the life-of-mine mining plawrf proven and probably
reserves, existing plant in place, capital projegtglerway, capital projects
approved by the mining company board of directars] capital necessary for
sustaining operations. All factors included in faéure cash flows, or which
should be included in the future cash flows, shallsubject to verification and
review for reasonableness by the Property Tax Dinis

4. The discount rate shall be determined by thedty Tax Division.

a) The discount rate shall be determined usingmMtighted average cost of

capital method, a survey of reputable mining industnalysts, any other

accepted methodology, or any combination thereof.

b) If using the weighted average cost of capitathud, the Property Tax

Division shall include an after-tax cost of debtasf equity. The cost of

debt will consider market yields. The cost of ¢guhall be determined by

the capital asset pricing model, arbitrage priaimedel, risk premium model,
discounted cash flow model, a survey of reputakiténg industry analysts,
any other accepted methodology, or a combinatieretf.

5. Where the discount rate is derived throughuse of publicly available
information of other companies, the Property Taxvifdon shall select
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companies that are comparable to the productivenmproperty. In making this
selection and in determining the discount rate, Rheperty Tax Division shall
consider criteria that includes size, profitabjlitisk, diversification, or growth
opportunities.

6. A non-operating mine will be valued at fair markatue consistent with
other taxable property.

7. If, in the opinion of the Property Tax Division,ede methods are not
reasonable to determine the fair market valuePtioperty Tax Division may use
other valuation methods to estimate the fair mavkéte of a mining property.

8. The fair market value of a productive mining prapenay not be less
than the fair market value of the land, improvemgrmnd tangible personal
property upon or appurtenant to the mining properfjhe mine value shall
include all equipment, improvements and real esiaten or appurtenant to the
mine. All other tangible property no appurtenanthte mining property will be
separately valued at fair market value.

9. Where the fair market value of assets upon or aepant to the mining
property is determined under the cost method, tlopdPty Tax Division shall
use the replacement cost new less depreciatioroagpr This approach shall
consider the cost to acquire or build an asset Wkth utility at current prices
using modern design and materials, adjusted fa losvalue due to physical
deterioration or obsolescence for technical, flumztl, and economic factors.

DISCUSSION

The property at issue in this appeal is PETITIONERining property, which includes (
WORDS REMOVED ). Section 59-2-201(3) providest tlighe method for determining the fair market
value of productive mining property is the capitai net revenue method or any other valuation ndetho
the commission believes, or the taxpayer demomstitat the commission’s satisfaction, to be readgnab
determinative of the fair market value of the miiproperty.” Rule 7(B)(1) provides that “[t]he
discounted cash flow method is the preferred methbdvaluing productive mining properties.”
PETITIONER has used the discounted cash flow (“DGRéthod to derive a 2009 value of $$$$$ for its
property, while the Division has used the same owkto derive a 2009 value of $$$$$.The County

supports the Division’s DCF model and value.

! The unadjusted value that the Division derivechvis revised DCF model was $$$$$. Adjustments
reduced this value to the $$$$$ value requestatedPivision.
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Although PETITIONER developed a value of $$$$$hwiils revised DCF model, it asks the
Commission to reduce the value of its property®$%$, which it states is the cost approach valusof
assets. PETITIONER explains that the cost apprgakte is appropriate when it is higher than theé=DC
approach value, given its interpretation of Sec69a2-201(3), which provides that “[ijn no eventyna
the fair market value of the mining property beslédsan the fair market value of the land, improvetse
and tangible personal property upon or appurtetmtite mining property”” The Commission is not
convinced that the cost approach and income apiproacnot be reconciled when the cost approach is
higher than the income approach, or even thatdseapproach necessarily trumps the income approach
Neither is the Commission convinced that a markesame other approach could not be used to
determine the value of land, improvements, andiltéagersonal property. However, as explaineerlat
in the decision, this situation does not arisethesCommission concludes that PETITIONER'’s income
approach value is higher than its cost approaaleval

There are two major differences between PETITIOMNERd the Division's DCF models that
the parties ask the Commission to addfedgirst, the Division applied a single discounteréd all of
PETITIONER'’s revenues and costs in estimating aevalith the DCF approach. PETITIONER argues
that two discount rates should be used, speciicalie “risk-free” rate applied to reclamation and
remediation costs and another rate applied to @&rand all other costs. Second, PETITIONER

contests the discount rate that the Division “buit” as shown in Exhibit 21. PETITIONER argueatth

% The Division derived a cost approach value of $$f%% PETITIONER'’s property (Exhibit 10). As the
Division’s income approach value $$$$$ was higlhantits cost approach, the Division has proposed
that PETITIONER's value be set at $$$$$ value.

3 Other minor differences appear to have once exidtetiveen the parties’ respective models.
PETITIONER points out that it has “corrected” soeneors that appeared in its original 2009 proptty
return, as follows: 1) ELEMENT 1 prices had beeparted in nominal dollars instead of real doll&)s;
long-term ELEMENT 1 prices were higher than repdrt®) pension costs were adjusted due to
investments to support the pension plan had demddas/alue; and 4) residual land value. Theseifipe
changes appear to have been accepted by the Divambused in its revised DCF model (Exhibit 11).
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one component the Division used to build up itcdimt rate, specifically the Risk Premium Model, is
inappropriate and should be excluded in develofiiegliscount raté.

I Use of Separate Discount Ratesin DCF Model.

Section 59-2-201(3) provides that “[tlhe rate opitaization applicable to mines shall be
determined by the commission, consistent with aréde of return expected by an investor in lighthat
industry’s current market, financial, and econormanditions.” Rule 7 provides additional guidance
concerning the discount rate. Rule 7(B)(4)(a) mtes that the discount rate shall be determinethby
Division “using the weighted average cost of cdpiteethod, a survey of reputable mining industry
analysts, any other accepted methodology, or ampiwtion thereof.” Rule 7(B)(5) provides that whe
deriving the discount rate through the use of miplavailable information of other companies, the
Division “shall select companies that are compardblthe productive mining property” and “consider
criteria that includes size, profitability, riskvdrsification, or growth opportunities.”

In determining a 2009 value for PETITIONER's pragethe Division used a DCF model in
which it discounted all revenue and expense casWsflwith a single discount rate of %%%%%
(%%%%% weighted average cost of capital (“WACC )bk %%%%% weighted average property tax
rate). Exhibit 11. PETITIONER, however, conteriat two discount rates should be applied to its
revenues and costs. PETITIONER argues that a %%%efiglefree” rate should be applied to its
remediation and reclamation costs, while a hightg more similar to the Division’s single rate skdoe

applied to its remaining revenues and expehsedpplying a separate, lower risk-free rate to

* Although the parties did not ask the Commissioaddress other issues, the Commission points atit th
the operating cash flows and the final year (202&)lamation and remediation costs used by
PETITIONER and the Division in their respective D€&sh flow models are significantly different and

are additional reasons why the parties’ income @ggres are so far apart.

> PETITIONER originally proposed a 2009 risk-freeteraof %%%%%, based on a competitor's

equivalent bond Yield to Maturity rate. HoweveETRTIONER later determined that the %%%%%
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PETITIONER’s 2009 reclamation and remediation casttead of discounting all cash flows with a
single rate decreases PETITIONER’s DCF value byentioan $$$$$.

PETITIONER has a current responsibility to perfokarious reclamation and remediation
mining operations, which is reflected in the finahstatements of its parent company, COMPANY 1.
PETITIONER explains that, upon closure, it is regdito remediate its operating site under the texins
its operating permits. This includes dismantlingldings and other operating facilities, cleaninmganils
and water, re-contouring mine waste dumps and gete¢ing the dumps and tailings impoundment.
Clean-up costs are also incurred throughout thes hifim and then into perpetuity, the biggest sirgiet
being for contaminated groundwater. PETITIONERuasthat the risk associated with these “negative”
cash flows is fundamentally separate from thathef ¢ash flows from continuing operations and that a
separate, risk-free rate should be applied teeittamation and remediation costs.

To settle PETITIONER’s 2008 tax year valuatiore Division agreed to use a separate, risk-free
rate to value PETITIONER’s 2008 reclamation and ediation costs. PETITIONER argues that the
Division should apply the same methodology andauseparate, risk-free to value these costs for,2809
well. The Division contends, however, that useadcfeparate, risk-free rate did not have a sigmifica
impact on 2008 valu®.In addition, the Division stated that it only agd to the separate discount rates in

2008 to resolve the 2008 appeal, not becauselgtitsuch a methodology was correct.

risk-free rate was a “nominal” rate that needebtléadjusted to a “real” rate of %%%%% to account fo
inflation in accordance with Rule 7, which requitesal” cash flows to be used in the DCF method.

® Applying a separate risk-free rate to the reclémnatind remediation costs in 2008 resulted in a
%%%%% reduction in value, as opposed to a %%%%%ctieh in 2009. The difference between the
two years is due to: 1) PETITIONER's reported ram@sion and remediation costs increasing between
2008 and 2009; and 2) its proposed risk-free rawrehising from %%%%% in 2008 to %%%%% in
20009.

" The Commission is concerned with the Division gsinmethod in the previous year that it considers
inappropriate, while justifying the practice bytstg the impact was minimal.
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PETITIONER REP. 3, a CPA and employee of PETITIGN\Gtated that COMPANY 2, its
outside auditor, uses International Accounting &sads (“IAS”) developed by the International
Accounting Standards Board (“IASB”) instead of tk&enerally Accepted Accounting Principles
(“GAAP") or Financial Accounting Standards (“FASdeveloped by the Financial Accounting Standards
Board (“FASB”). PETITIONER REP. 3 explained thdiet IAS direct that closure costs (such as
reclamation and remediation costs) be recognized bability and discounted with a risk-free rate t
determine the amount that is “booked” for financggorting purposes. As a result, COMPANY 1 uses a
risk-free rate to estimate PETITIONER's closuretsa its financial statements. PETITIONER REP. 3
further explained that these standards are useth&oPETITIONER's “fair value” is reported to
investors.

PETITIONER REP. 4, a professor of finance at UNR&ETY (“UNIVERSITY"), testified on
behalf of PETITIONER. He proffered an article heote on bifurcated discount rates entitled TITLE.
Exhibit 18. PETITIONER REP. 4 stated that he haeteitnined that while a single WACC discount rate
is appropriate for “positive cash flows,” curremicaunting standards, such as FAS #148quire the
application of a risk-free rate to determine thkugahe negative cash flows related to remediatimsts
in order to determine and record the “fair valuéthis liability.

PETITIONER REP. 4 testified that the use of a safgarisk-free rate to value a negative asset is
not only an accounting concept, but also a valnationcept. He explained that current trends in
regulation indicate that future reclamation costsyrbe even more sizable than they are today. As a
result, he contends that a buyer will require gHler price” for the negative asset to be willingake on

these risks and accept the liability. PETITIONEERR 4 also states that PETITIONER’s reclamation

8 FAS 143 requires that, for some assets, an adumtior the future retirement costs of the asset be
included in the financial statements (Exhibit 184p). PETITIONER REP. 4 states that the FAS and
IAS are similar on this point.
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and remediation costs are higher and will be iremirsooner than the reclamation costs of the six
comparable mining companies that the Division usedhe development of its WACC. For these

reasons, he believes it to be appropriate to VREEITIONER’s reclamation and remediation costs with
a separate, risk-free rate when determining PETNHE's value for property tax purposes.

PETITIONER REP. 5, a professor of accounting at\BRSITY, also testified on behalf of
PETITIONER? He stated that in accounting, a “provision” ish&ve the timing and amount of a liability
is uncertain” and that the amount recognized asosigion should be based on its “fair value.” He
explained that a “liability-specific premium” exisbecause of the uncertainty associated with “fagki
in” a current price for a project or cost, suchreslamation and remediation costs, that will natusc
until far into the future. PETITIONER REP. 5 sthtthat the use of a separate, risk-free rate would
account for the higher price of such costs unden&s, on which COMPANY 1's accounting system is
based. PETITIONER REP. 5 explained that the distoate applied to closure costs under GAAP or
FAS would be different than the rate applied unée, because GAAP and FAS measure the value of
the “promise” to clean-up the contamination, whighower than the IAS “fair value” of the liabilityor
obligation, itself. Regardless, he believes that ¢losure costs should be discounted at a rdferalit
from the rate used to value other cash flows. FEJNER REP. 5 stated that he believes that “fair
value,” as used for accounting purposes and detedninder the IAS, is similar to “fair market value
as defined in Section 59-2-102 for Utah properkyptarposes.

The Division and County argue that using a sepadiseount rate for PETITIONER'’s

reclamation and remediation costs is inappropriale Division argues that the post-closure ligpili

® The Division and the County moved to exclude thstimony of PETITIONER REP. 4 and
PETITIONER REP. 5 on the basis that their testimahpugh reliable and generally accepted in the
accounting community, would not be reliable andegally accepted in the appraisal community. The
Commission, however, denied the request and alldyatd withesses to testify.
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would not be purchased separately from its otharaions, which PETITIONER did not refute. In
addition, the Division and County point out thati&ku anticipates that reclamation and remediat@sisc
will be valued with the same discount rate useehlaes other revenues and cdSts.

The Division and County argue that PETITIONER's gmeed methodology would result in an
obsolescence adjustment (i.e., a liability valueing applied to the DCF model, which they clainais
fundamental violation of valuation and accountingples and theory. They claim that reclamation
and remediation expenses should be treated as hopeating expenses in a DCF approach to value and
are accounted for in a DCF model derived with glsirdiscount rate.  The Division recognizes that
some authorities have stated that separate “psdjeein be valued separately with different discount
rates:’ The Division, however, contends that PETITIONERr'sperty involves one asset (i.e., one unit)
and that it is not comprised of separate projects.

The Division also admits that PETITIONER'’s estinthtdean-up costs, as a percentage of total
assets, are unusually high in comparison to thepaoables it used to derive its discount rate. Hane
the Division states that any difference in clearcagts are reflected in cash flows, as the reciamaind
remediation costs the Division used in its DCF ndolealue PETITIONER are at least five times highe
than the reclamation and remediation costs estinfdie any of the comparables. In addition, the

Division believes that it would be improper to V@BETITIONER's reclamation and remediation costs at

1 The definition of “allowable costs” in Rule 7(A)(&) include costs for “actual or accrued
environmental cleanup, reclamation and remediafion[For purposes of the discounted cash flow
method, Rule 7(A)(12) defines “net cash flow” toane'for each future year, the expected productepric
multiplied by the expected annual production tkaarticipated to be sold or self-consumed, plusted|
revenue cash flows, minwdlowable costs’ (emphasis added). Rule 7 discusses how to devalo
discount rate, but makes no mention of separateudiig rates for different revenues or costs.

" For example, irffundamentals of Corporate Finance, pp. 263-264 (Exhibit 16), the authors, Richard
Brealey, Stewart Myers and Alan Marcus, explaint tt@ojects” may have different risks than a
“company’s existing business,” in which case aetéht discount rate may be appropriate for theeptoj

In addition, inCost of Capital, Applications and Examples, 3° Edition, p. 12, the authors, Shannon Pratt
and Roger Grabowski, also explain that a separajeqt should be valued separately.
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risk-free rate of %%%%%, while valuing income tsoad the higher rate applied to revenues and other
expenses. In addition, upon questioning from @munty, PETITIONER REP. 4 indicated that
PETITIONER would hope that the estimated futuresgte costs would decrease due to future
technological advances, even though costs coutdiatsease due to new regulatory changes. Foethes
reasons, the Division and County contend that ésmodnt rate should be used to value PETITIONER'’s
property with a DCF model.

The articles that PETITIONER proffered relate tgparate, specific projects or investments
within a firm or operation. Although PETITIONER afacterized its reclamation and remediation costs
as a project, it does not appear to be a projeathich a firm makes an investment in the classitsee
Rather, it is a clean-up expense imposed by thergavent. On the other hand, the Division and Gount
argue that a unitary property’s value cannot bévddrby applying multiple discount rates to itsivas
cash flows, but do not identify or cite any soufoethis theory. It is possible, if not probabthat a
unitary property can have multiple projects, eadthvits own associated risk, within the unitary
operation.

The issue in this case is whether to apply a separiak-free rate to a single line item of cash
flows attributable to a single source — reclamatima remediation costs. PETITIONER REP. 4 and
PETITIONER REP. 5, two of PETITIONER’s witnessese dighly qualified experts in corporate
valuation. Their arguments are persuasive, amglptausible under financial theory that an expenrse
cost might need to be discounted at a differerg thain the rest of the cash flows. Nonetheless,
significant concerns remain.

The first of two major issues is the effect thatcdiunting a specific cash flow at a risk-free rate
would have on the overall discount rate appliedltather cash flows. It is clear, as PETITIONEER

5 admitted, that if a single cash flow is isolatkee to its specific characteristics, the singlerkeabased
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discount rate derived from properties that shaseséime characteristics would have to be adjusted to
account for isolating the single cash flow item.orel specifically in this case, the discount ratedutor

the operating cash flows was derived from propertieat had reclamation and remediation liabilities,
even though of a lower magnitude than the subjemigrty. By discounting this specific cash flowaat
risk-free rate, an upward adjustment to the ovealigsount rate would possibly be required, singeed

deal of uncertainty surrounding the reclamation mmdediation costs would be removed from cash flow
for more typical income and expense estimates.

The other major issue deals with part of PETITIORERustification for separating the
remediation and reclamation costs from the otheh dbbws. PETITIONER REP. 3 testified that IAS
direct that closure costs be recognized as aitialaihd discounted with a risk-free rate to deterenthe
amount that is “booked” for financial reporting poses. A discount rate mandated through accounting
standards for purposes of financial reporting it mecessarily the same as a market-base discaient ra
that would be used to estimate fair market valdesociated with this is the fact that a risk-freger
implies a certainty that these costs will be inedras booked, whereas there is at least a pogsthiit
technological changes and/or other events mighgaté the reclamation and remediation costs.

The Commission also has additional concerns béfaleparts from the long-standing practice of
using a single discount rate in such cases. Hhirsfpite of the financial expertise of PETITIONEREP.

4 and PETITIONER REP. 5, they are not appraiséitsree appraisers testified for the Division and the
County, and all of them stated that it would bepr@priate to use separate discount rates for eggpra
purposes. PETITIONER did not have an appraisdéifjtesho would refute the position of the Divisi@a’
and County's appraisers and support the methodglogyosed by PETITIONER.

Second, the International Association of Asses€ifficers (“IAAQ”) has issued a Standard on

the Valuation of Properties Affected by Environnan€ontamination (July 2001) (Exhibit 28), which
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provides that “[w]hen regulations require the samprovement to be made by all in an industry, the
effect is uniform and costs become part of thecgfexpenses of the business.” This statementaappe

to support the Division and County’s position tlasingle discount rate should be applied to alhcas
flows. This Standard is consistent with the Cossiain’'s primary concern that segregating cash flow
streams requires a separate analysis for eachasepzash flow. In this case, the Taxpayer failed t

examine the impact on the original discount rateeofioving the remediation costs from the Division’s

DCF model.

Lastly, PETITIONER argues that its total costs feclamation and remediation should be
deducted from the value derived for its propertiing the Utah Supreme Court’s decisionSthmidt v.
Utah State Tax Commission, 980 P.2d 690 (Utah 1999). #hmidt, however, the Court considered a
single-family residence whose land was contaminafBae Court sustained the Commission’s approach
to consider the value of the land separately frommvtalue of the improvements and to reduce the land
value to $$$$$. In this case, the Commission damed a reduction due to the contamination to be
appropriate because the vast majority of singleffamesidences are not contaminated. These
circumstances inSchmidt are different from the ones in this appeal beca®&TITIONER's
contamination issues are not atypical for similaminy properties?

Based on the evidence proffered at the Initial khgarthe Commission does not have enough
evidence to find that a separate, risk-free ratulshbe applied to PETITIONER’s reclamation and
remediation costs when determining a DCF valuePter ITIONER'’s assets. The Commission sustains

the Division’s use of a single rate to discountcatsh flows. The Commission does believe, however,

2 Most, if not all, mining properties have contantioa issues, whereas most single-family residedces
not. PETITIONER also cite@ommerce Holding Corp. v. Bd. of. Assessors, 673 N.E.2d 127 (NY 1996).
However, the circumstances @ommerce Holding are similar to those ischmidt and, thus, are also
dissimilar to the ones in this appeal.
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that applying different discount rates to sepacat&h flows may be appropriate when sufficient asialy

is done.

. Use of the Risk Premium Model in Developing a Single Discount Rate.

For its DCF model, the Division developed a singie of %%%%% to discount all of
PETITIONER'’s revenues and expenses. The %%%%%gdbe sum of an %%%%% WACC that the
Division developed and a %%%%% weighted averag@ertp tax rate. To derive the WACC of
%%%%%, the Division used a debt rate of %%%%% (iteid at %%%%%) and an equity rate of
%%%%% (weighted at %%%%%). The Division derived #yuity rate of %%%%% by using: 1) a
Dividend Growth Rate Model rate of %%%%% weighte&&0%%%; 2) a Capital Asset Pricing Model
rate of %%%%% weighted at %%%%%; and 3) a Risk RrenModel (“RPM”) rate of %%%%%
weighted at %%%%%. Exhibit 21. PETITIONER contetidat the RPM rate of %%%%% should not
be used in the development of the Division’s eqratg and its overall discount rate.

PETITIONER believes that the RPM should not be usedhe following reasons. First, the
%%%%% RPM rate is significantly lower than the otheo equity rates of %%%%% and %%%%%
that the Division used to derive its cost of equiBecond, PETITIONER argues that the other twatgqu
rates are ones that are recognized by authonitigte the RPM is not. The Division admits that REM
rate is not an equity rate found in textbooks,tasas developed by EMPLOYEE, a former Division
employee. Third, PETITIONER believes that the %%%R®PM rate should not be used because it is an
“outlier” when compared to the other two equity esatof %%%%% and %%%%%. Fourth,
PETITIONER argues that the %%%%% RPM rate shoutbeaised because it is unreasonably close to

the Division’s debt rate of %%%%% and that an ggintvestor, due to risk, would require a rate of
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return substantially higher than the cost of dehifth, PETITIONER argues that even though the RPM
rate is questionable because of the foregoing coace¢he Division gave it a %%%%% weight when
deriving its cost of equity. Sixth, PETITIONER ptd out that the Division weighted the RPM rate at
%%%%% when developing an overall equity rate foning properties and natural gas utilities while
giving the RPM rate relatively minor weight, or meight at all, when developing an overall equitiera
for all other centrally assessed properties (Ext2iB).

For these reasons, PETITIONER contends that the R&® should be eliminated from the
Division’s calculation of the cost of equity and \W@&. Eliminating the RPM rate would result in a
revised WACC of %%%%% (based on a revised equity od %%%%% weighted at %%%%% and a
debt rate of %%%%% weighted at %%%%%). When théghted average property tax rate of
%%%%% is added to the revised WACC of %%%%%, itlloasult in a discount rate of %%%%% to
be used in the Division’s DCF model instead oftixsion’s current discount rate of %%%%%.

The Division points out that Rule 7(B)(4)(b) prosglthat when deriving the WACC, the RPM
rate is one of the rates that can be used to detertime cost of equity. The Division also pointg that
the Commission has heard other appeals where éptext the Division’s discount rate, even though a
RPM rate had been used in its calculation. In¢hse, however, the Commission believes that thd RP
rate of %%%%% is too dissimilar from the other ¢guiates and too close to the debt rate to be
plausible. The Division admitted that the RPM wibesveloped by EMPLOYEE, a former Division
employee, and is not a model recognized by autesritin addition, the Division admitted that itdha
departed from the methodology that EMPLOYEE haddusedeveloping the RPM rate, without any
explanation why the departure was appropriate. tif@se reasons, the Commission is not convinced tha
the RPM rate should be used to develop the ovdisdlount rate. Accordingly, the Division's DCF

model should be revised to reflect a discount 0886%%%% instead of %%%%%.
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The Commission prefers the revised %%%%% discouate rdescribed above over
PETITIONER’s proposed discount rate of %%%%%. PHIONER developed a %%%%% discount
rate with which it proposed to discount all casiw# except for reclamation and remediation expenses
PETITIONER derived the %%%%% discount rate by usingo%%%% “base” discount rate (which it
claims is a historical average rate used by the Gammission) and adjusting the base rate upward by
%%%%% to account for “property-specific risks,” whiit identifies as ( WORDS REMOVED ).
PETITIONER argues that although it is difficultqaantify these property-specific risks, it hasrapiéed
to do so. For example, PETITIONER adjusts the laiseount rate of %%%%% upward by %%%%%
to account for its property being located ( WORREMOVED ).

The Division argues that these property-specifgkgicannot reasonably be quantified. In
addition, COUNTY REP. 2, an appraiser who testifimdbehalf of the County, argues that any property
specific risks should be accounted for in cash $lomot in the discount rate, and that the foredasésh
flows have already incorporated these risks. Resé reasons, the Commission is not convinced that
PETITIONER'’s proposed discount rate of %%%%% is erappropriate than the revised discount rate of
%%%%% described above. Furthermore, PETITIONER dbsveloped a WACC of %%%%% using
Ibbotson market risk rates (Exhibit 2, p. 8 of 12)The Division contends that the comparables
PETITIONER used to develop this rate are not comigarto mining properties in Utah. Without more
information from PETITIONER to refute the Divisiaassertions, its %%%%% proposed WACC is also
less unconvincing than the Division’s revised %%%%i%count rate.

In summary, the Commission finds that a discoute of %%%%% should be used to determine
a DCF value for PETITIONER. When the Division’s B@odel is revised to reflect a discount rate of

%%%%% instead of %%%%%, it produces an income agproalue of approximately $$$$$. When
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this value is adjusted downward by approximatelg$i$to account for value taxed elsewhere and non-

unit land and improvements (Exhibit 10, pp. 13 &4yl the final income approach value is $$$$$.

[11. Cost Approach.

The Commission’s revised income approach valueb&$$, which is lower than the Division’s
cost approach value of $$$$$, but higher than PEONER’s cost approach value of $$$$$. The
Division's cost approach, however, does not incladg adjustment for remediation and reclamation
costs, costs that will be incurred and affect valod that both parties recognize and account ftneir
respective income approaches. For these readmmsCammission believes that the Division’'s cost
approach should be adjusted downward to reflecnégative effect that reclamation and remediation
costs will have on the subject property’s value.

The Division’s estimated reclamation and remedmattmsts are lower than PETITIONER’s
estimated costs, especially for post-closure cosigar 2020. If the Division’s estimated reclaioat
and remediation costs (as shown in Exhibit 11)diseounted at the %%%%% rate the Commission
derived earlier, the present value of the Divissoestimated future costs would be approximateh$$$$
If PETITIONER's estimated reclamation and remediattosts (as shown in Exhibit 2) are discounted at
%%%%%, the present value of PETITIONER's estimatests would be even greater. As a result, the
Commission believes that the Division’s cost apphoahould be adjusted downward at least $$$$3$.
Adjusting the Division’s cost approach value of $$&lownward by $$$$$ would result in a revised cost

approach value of $$$$$.
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Rule 7(B)(1) provides that the DCF method is thefgnred methodology to value productive
mining property. The revised DCF value that thenBussion derived is $$$$$. Because this value has
not been shown to bdess than the fair market value of the land, improents, and tangible
personal property upon or appurtenant to the mipnogerty,”PETITIONER’s value should be set

at $$$3$ in accordance with Section 59-2-201(3)Ruie 7(B)(1).

Kerry R. Chapman
Administrative Law Judge

DECISION AND ORDER

Based on the foregoing, the Commission finds thatvialue of PETITIONER’s property should
be reduced to $$$$$ for the 2009 tax year. Ibisrdered.

This decision does not limit a party's right to@rhRal Hearing or the right of an affected county
to show cause pursuant to Section 59-2-1007 whyGQbemission should not adjust the values in
accordance with this order. However, this Decisiod Order will become the Final Decision and Order
of the Commission unless an affected party filagriten request within thirty (30) days of the date
this decision to proceed to a Formal Hearing. Suchquest shall be mailed to the address listenhvbe
and must include the Petitioner's name, addresglsajgpeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134
Failure to request a Formal Hearing will precludg &irther administrative appeal rights in this

matter. In that event, the Property Tax Divisierordered to adjust its records in accordance thith

order.
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The Property Tax Division is also ordered to caltalthe final adjustments to the values
apportioned to tax districts as a result of thideorand to deliver that information to the affectedinties
on behalf of the Commission. The auditors of tfiecked counties are ordered to use the informatmn

provided to adjust their tax roles in accordanci wiis order.

DATED this day of , 2011.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner
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